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and other concrete extradition principles to their own surrender system.
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1. INTRODUCTION
Extradition was originally carried out between different
sovereign countries for the purpose of handing over
fugitive offenders to the requesting countries to face trial
or punishment.1 Now traditional extradition has evolved
into diverse relations: bilateral, multilateral, regional,
international and even domestic, and its name also
varies from ‘extradition’ to ‘surrender’ and ‘rendition’.2
This article will use ‘surrender’ to define the cross-border
hand over of fugitive offenders between Mainland
China and Hong Kong. On the one hand, both the Hong
Kong Fugitive Offenders Ordinance3 and the concrete
agreements concluded between Hong Kong and other
countries have used the word ‘surrender’. On the other
hand, the earliest research study on the Mainland
and Hong Kong topic also used the word ‘surrender’.4
However, there is a chance that both extradition and
rendition are applied.5 For the purpose of consistency as
well as distinguishing from traditional extradition, this
article will use surrender to define the transfer of fugitive
offenders between Mainland China and Hong Kong.
Additionally, the definition of fugitive offenders also
follows the tradition of the Hong Kong Fugitive Offenders
Ordinance, meaning both the suspect and the convicted
offenders.6
On July 1st, 1997, Hong Kong was returned to the
People’s Republic of China, and since then, the ‘one
country, two systems’ policy has been implemented in
this special administrative region.7 Following the ‘one
country, two systems’ policy, Hong Kong exercises
a high degree of autonomy and enjoys executive,
legislative and independent judicial power in accordance
with the provisions of the Basic Law of Hong Kong
Special Administrative Region.8 With regard to judicial
cooperation between Mainland China and Hong Kong,
the Basic Law provides a legal basis allowing the Hong
Kong Special Administrative Region to carry out judicial
cooperation with other regions of China through
negotiation and in accordance with the law.9 The judicial
cooperation in civil matters between Mainland China and
Hong Kong has been fruitful. It has mainly concerned
the enforcement of arbitral awards, the recognition of
civil judgments, and the taking of evidence in civil and
commercial matters.10 The legal assistance in criminal
matters, however, is underdeveloped, with the lack of a
concrete legal basis for the surrender of fugitive offenders
being only one of the deficiencies.11 Mainland China has
signed more than 50 extradition treaties with the foreign
countries,12 including France, Belgium, Italy, Spain, and
Portugal. Hong Kong has also signed twenty surrender
agreements.13 However, no surrender agreement or
arrangement has been concluded between Mainland
China and Hong Kong.14
Regarding the construction of the surrender
agreements between Mainland China and Hong Kong,
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there has been ongoing consideration and debate on
the basic principles and rules.15 While Mainland China
and Hong Kong belong to one sovereign country, they
share distinct legal systems; the central government
implements overall governance power, but Hong Kong
enjoys a high degree of autonomy.16 Consequently,
neither international extradition, where all the traditional
extradition principles between different sovereign
countries apply, nor the police cooperation mechanism
between mainland provinces, where the procedure
generally does not face the problems of divergent legal
systems within unitary countries, can be implemented
between Mainland and Hong Kong. There is great need
for an appropriate model for the surrender mechanism
between Mainland China and Hong Kong.17 Against this
background, the European Arrest Warrant (EAW), one of
the most developed regional extradition mechanisms,
and the US interstate rendition, one of the closest
domestic rendition mechanisms, both break the
extradition traditions and offer the possibility to be used
as a source of inspiration for Mainland and Hong Kong.
This article will explore which mechanisms (EAW or US
interstate rendition) can be better used by Mainland
China and Hong Kong and in which ways.
Firstly, this article revisits the surrender issue between
Mainland China and Hong Kong, examines the essence
of surrender under the ‘one country, two systems’ policy
and evaluates what kind of surrender system between
Mainland China and Hong Kong is required. Secondly, this
article introduces the US interstate rendition mechanism
with the aim of offering an overview of the US interstate
rendition mechanism. Thirdly, this article examines
the EAW in comparison to the US interstate rendition
mechanism, and it offers the basis for further discussion
on whether it can be of inspiration for Mainland China
and Hong Kong. Lastly, the article will analyse which
external mechanisms can be implemented by Mainland
China and Hong Kong, and how it can be implemented.

2. THE SURRENDER OF FUGITIVE
OFFENDERS BETWEEN MAINLAND
CHINA AND HONG KONG
2.1 PRESENT VACANCY OF SURRENDER
ARRANGEMENT

In 2019, the Hong Kong Government proposed to amend
the Hong Kong Fugitive Offenders Ordinance18 to open
the door for surrender cooperation between Hong
Kong and other regions with which Hong Kong has not
established formal surrender relations.19 This would have
also introduced a surrender mechanism between Hong
Kong and Mainland China.20 Yet, after months of protests
in Hong Kong, the Amendment Bill was withdrawn on
September 4th, 2019.21 On June 30th, 2020, the Law of
the People’s Republic of China on Safeguarding National
Security in the Hong Kong Special Administrative

Yin Utrecht Journal of International and European Law DOI: 10.5334/ujiel.548

Region was enacted. This law established four offences,
including secession, subversion, terrorist activities and
collusion with a foreign country or with external elements
to endanger national security.22 It determined that
in special circumstances, suspects can be transferred
from Hong Kong to Mainland China for investigation,
prosecution, court trial and execution of the sentence.23
However, in essence, this law still is not a surrender
arrangement between Mainland China and Hong Kong. It
is a direct implementation of governance power from the
central government to Hong Kong on just four categories
of offences relating to the national security issue.24 The
surrender of fugitive offenders between Mainland China
and Hong Kong naturally concerns more offences than
those four,25 and it should address a bigger group of
cross-border offences. The transfer of the suspects will
be done bilaterally rather than unilaterally from Hong
Kong to Mainland China as regulated in this national
security law. Despite continued efforts, there remains a
real need for a surrender arrangement.
Since the return of Hong Kong to the People’s Republic
of China in 1997, the cross-border communications and
movement of people between Mainland China and Hong
Kong are increasing daily. This goes hand in hand with
the increasing movement of criminals.26 It is reported
that over 300 fugitives from other parts of China are
currently enjoying a safe haven in Hong Kong, including
at least one alleged murderer, as well as businessmen
already convicted of corruption and money laundering.
While the Mainland has transferred 248 suspects to
Hong Kong to face justice since 2006, Hong Kong has
surrendered none in return.27 In fact, currently there is
a one-way administrative arrangement through which
the Mainland police return Hong Kong residents to Hong
Kong for investigation or trial.28 However, Hong Kong has
not returned anyone to the Mainland China because such
an action ‘cannot be done in the absence of a formal
arrangement which is supported by legislation’.29 The
lack of a surrender agreement may lead to more fugitives
as well as illegal or questionable cross-border law
enforcement. A series of cases have demonstrated this.
The first case is the Zhang Ziqiang case,30 which caused
a heated debate on the conflict of criminal jurisdiction
between Mainland China and Hong Kong. The second is
the Causeway Bay Bookstore case,31 in which Mainland
police officers crossed the Hong Kong border, arrested
several booksellers and took them to the Mainland China
without formal legal proceedings. And the latest can be
the Chan Tong-kai case, which motivated the Amendment
of Hong Kong Fugitive Offenders Ordinance.32 These
cases all show that the surrender arrangement between
Hong Kong and Mainland China is highly necessary. The
top priority relating to the construction of a system for
the surrender of fugitive offenders between Mainland
China and Hong Kong is to identify where it departs from
traditional extradition. This distinction will directly affect
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the application of concrete surrender principles and
procedures.

2.2 THE ROLE OF ONE COUNTRY
Traditional extradition is meant to cater to or limit the
political interests of the different sovereign states.33
However, the surrender between Mainland China and
Hong Kong occurs within one sovereign country, namely
the People’s Republic of China (China). Hong Kong and
Mainland China share a common political interest,34
and a common legal obligation,35 under the umbrella
of one country. Against this background, it is debatable
whether some of the traditional extradition principles
can be applied.36 For instance, the non-extradition of
political offenders in the traditional extradition process
is a double-edged sword: while it is intended to protect
individual rights and personal freedom, it imposes
national standards and values on other states.37 It
also causes turmoil between States, allowing them to
avoid prosecuting offences regardless of their existing
duty to do so.38 However, under the one-country
policy, Hong Kong must accept the political and legal
responsibilities to maintain the territorial unity of China
and to uphold the leadership and governance of the
central government.39 Hong Kong also has the legal
obligation to tackle secession, subversion, espionage
and other traditional political offences which hamper the
national security and integrity of a State.40 In addition,
after the enactment of the Hong Kong Safeguarding
National Security Law in July 2020, which combats
secession, subversion, terrorism and collusion with
foreign forces, the Hong Kong Government is legally
obligated to enforce it.41 Hong Kong is also responsible
for safeguarding the sovereignty and the unification and
territorial unity of the People’s Republic of China.42 With
these at heart, it is doubtful whether Hong Kong can
implement the traditional non-extradition for political
offences to refuse a surrender request from Mainland
China in the future.43 Moreover, the non-extradition of
nationals is also a traditional extradition principle, which
aims to fulfil the country’s obligation to protect its own
nationals.44 However, in the case of Mainland China and
Hong Kong after the return of Hong Kong to China in
1997, the residents of Hong Kong, whether Chinese or
not, are classified as either permanent residents or nonpermanent residents. Regardless, all of them are subject
to the Basic Law of Hong Kong Special Administrative
Region. Therefore, whether and how the traditional
non-extradition of nationals principle can be applied is
in question.45 Additionally, in the traditional extradition
system, both the judicial organization and the executive
authorities will be involved in the extradition procedure
for the sake of sovereignty and national interest, with
the executive authority generally having the final say
in refusing the extradition.46 However, in terms of the
surrender of fugitive offenders between Mainland China
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and Hong Kong, the fact that the two regions belong to
one country and the Hong Kong Government is directly
subordinate to the central government will challenge
the role of executive authorities as well as the judicial
organizations in this surrender procedure.47 It is difficult to
see how the Hong Kong government can reject surrender
requests from Mainland China while complying with the
present Hong Kong Fugitive Offenders Ordinance and
the withdrawn 2019 extradition bill.48 In summary, the
one country two systems situation will deeply influence
the application of the traditional extradition principles
between Mainland China and Hong Kong.

2.3 THE ROLE OF TWO SYSTEMS
The surrender of fugitive offenders between Mainland
China and Hong Kong is not only a ‘one country’ issue but
is also limited by the ‘two systems’ situation. According
to the Basic Law, Hong Kong enjoys a high degree of
autonomy, practices the common law system and the
Hong Kong Final Appeal Court has supreme jurisdiction.49
In terms of the surrender issue between the two,
Mainland China and Hong Kong should respect each
other’s different legal systems. Accordingly, the direct
and simple interprovincial arrest cooperation which has
been practised within the provinces of Mainland China
cannot be directly applied to the surrender of fugitive
offenders between Mainland China and Hong Kong.50
The traditional extradition principles still have a role to
play. For instance, the offences and penalties in Mainland
China and Hong Kong are quite different. To name just
a few, the crime of incest committed by a man will be
a felony in Hong Kong punishable by imprisonment
for 14 years51 but is not a crime in Mainland China; the
illegal use of farm land can be punishable by 5 years
imprisonment in Mainland China52 but is not criminalized
in Hong Kong; and abortion is legal in Mainland China
but is punishable by 7 years’ imprisonment in Hong
Kong.53 Furthermore, Hong Kong has abolished the death
penalty, but Mainland China keeps it in both law and in
practice. In short, the double criminality check, which
is meant to allow compliance with the legality principle
and human rights protection, cannot be neglected. From
the perspective of respecting each other’s different legal
systems and given the international tendency to abolish
the death penalty, refusing surrender on the ground
of the death penalty can be justified. In a nutshell, the
‘two systems’ situation determines that the surrender
between Mainland China and Hong Kong should follow
some traditional extradition principles, despite the fact
that the degree of compliance may have to be balanced
by the ‘one country’ reality.

2.4 THE ROLE OF HUMAN RIGHTS PROTECTION
Whether it concerns traditional extradition between
sovereign countries or domestic surrender between
Mainland China and Hong Kong, one common element

4

no modern society can ignore is human rights protection.
Since the Second World War, international and regional
conventions on human rights have provided individuals
with certain substantive and procedural rights.54 Human
rights protection can be a primary reason to refuse or
suspend an extradition treaty. It can also be the main
ground to refuse an extradition request under the
applicable extradition treaty. In fact, the handling of
human rights issues in extradition is greatly affected
by the requested and requesting parties’ familiarity
with each other’s political and legal systems as well
as the mutual trust that the degree of human rights
protection between the two parties can be assumed with
the minimum protection in place.55 In the traditional
extradition, most bilateral or multilateral treaties will
take the human rights clause as mandatory grounds
to refuse the extradition.56 Under the ‘one country, two
systems’ policy, Mainland China and Hong Kong should
find a more suitable way to protect the human rights
of the requested person in the surrender procedure
while maintaining the trust and respect between the
two regions. The ‘human rights check’ in the surrender
mechanism can also be used to help promote human
rights protection in the whole of China. It is clear that the
surrender between Mainland China and Hong Kong has
a background of increasing political, economic, societal
and cultural integration, which generally does not occur
in traditional extradition.57 However, the divergence
between the two regions on human rights protection
cannot be overlooked. For instance, Mainland China still
has not ratified the International Convention on Civil and
Political Rights. In practice, there are also cases relating
to torture, long time detention before trial and limited
access to lawyers.58 The abortion of the Amendment of
the Hong Kong Fugitive Offenders Bill can be partially
attributed to the public’s concern over the human
rights situation in Mainland China.59 However, it should
be noted that the Chinese criminal justice system and
judicial standards have been improving in recent years.60
Practically speaking, human rights protection should be
adaptable to its real context.61 That is to say, the human
rights protection should comply with international
standards as well as reflect the practical requirement.
In surrenders between Mainland China and Hong Kong,
the application of the human rights check should
simultaneously benefit the requested offenders, protect
the national interest and even help to promote human
rights protection in the whole country.
In summary, in the construction of the surrender
system between Mainland China and Hong Kong, the
traditional extradition may be referred to as the starting
point for the two regions to initiate negotiations, but it
cannot offer sufficient theoretical inspiration or practical
support for the two regions to finalize their surrender
mechanism. As analysed above, the surrender system
between Mainland China and Hong Kong must both exist
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under the framework of one country as well as respond
to the two divergent legal systems. At the same time,
it must provide basic human rights protection. All these
three requirements should be taken into consideration in
the construction of this surrender system. The following
chapters will provide an introduction and analysis of two
mechanisms, namely the US interstate rendition and
European Arrest Warrant system, and offer a roadmap
through to the conclusion that the EAW could be a good
option for Mainland China and Hong Kong.

3. THE US INTERSTATE RENDITION

3.1 GENERAL INTRODUCTION: PROCEDURE
AND LEGAL BASIS
The US interstate rendition system is a domestic
surrender system established in one federal country
between the different constituent states, with the
characteristics of being direct, simple, and executivedominated.62 In the general procedure, when the suspect
or the criminal is located in the asylum (requested) state,
first the prosecutors in the demanding (requesting) state
will prepare a petition for requisition and forward it to
the demanding state governor. Then, after evaluation
by the governor’s counsel, the governor will sign that
requisition and send it to the asylum state. Next, after
the asylum state governor has received the requisition
and an evaluation by that governor’s counsel has been
made, an arrest warrant will be issued to the appropriate
state or local law enforcement. Consequently, the
fugitive will be arrested, a governor hearing may be given
(as it is not obligatory) and a habeas corpus hearing can
be requested. If relief is denied, the fugitive will be taken
back to the demanding state.63
Regarding the legal basis, the transfer of fugitives
is governed by the extradition clause of the US
Constitution,64 the Federal Statute on Fugitives from State
or Territory to State, District, or Territory,65 and the state
extradition law.66 Extradition guidelines are also found in
the Uniform Criminal Extradition Act which was drafted
and recommended by the Interstate Commission on
Crime and the National Conference of Commissioners
on Uniform State Laws and has been enacted in all the
US states.67 The extradition clause in the US Constitution
stipulates: ‘A Person charged in any State with Treason,
Felony, or other Crime, who shall flee from Justice,
and be found in another State, shall on Demand of the
executive Authority of the State from which he fled,
be delivered up, to be removed to the State having
jurisdiction of the Crime.’68 This clause has been the most
important legal basis for the interstate rendition, which
not only imposes the constitutional rendition obligation
upon each state but also recognizes that the scope of
the rendition offences can be limitless.69 Additionally, the
interstate rendition is based on the full faith and credit
of each state, with the Constitution specifying: ‘Full faith
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and Credit shall be given in each State to the public Acts,
Records, and judicial Proceedings of every other state’.70

3.2 MAIN CHARACTERISTICS
The US interstate rendition is distinct from the
international extradition as the cooperation is based
on the common interest of each state as well as the
whole country. It is one domestic extradition system
mainly based on one sovereignty fact and excludes
the traditional principles which have been applied to
sovereign countries. As provided by the court:
‘In respect to the return of fugitives from justice,
the various states are not to be regarded from
the standpoint of international law as separate
and independent sovereignties with selfish and
jealous purposes to serve, but as governmental
organizations having mutual interest, duties and
relations and pledged to mutual support, each one
acting as an instrumentality for the suppression of
crime and the advancement of justice in the other.
Such being the true attitude of the states toward
each other, the constitution loses all semblance of a
treaty between sovereigns and becomes a supreme
law of the land for the promotion of the general
welfare. The specification in the constitution of
treason, felony and other crimes leaves no ground
for distinction between political and other offenses,
and no ground for the application of the rules
and principles which govern in the case of limited
treaty concessions hedged about by conditions and
restrictions, express and implied.’71
The first primary characteristic of the US interstate
rendition is that it is guided by the governors of the
requesting and requested states, which is executive
dominated. As provided in the Federal Statute on Fugitives
from State or Territory to State, District or Territory:
‘Whenever the executive authority of any State or
Territory demands any person as a fugitive from
justice, of the executive authority of any State,
District or Territory to which such person has fled,
and produces a copy of an indictment found or an
affidavit made before a magistrate of any State
or Territory, charging the person demanded with
having committed treason, felony, or other crime,
certified as authentic by the governor or chief
magistrate of the State or Territory from whence the
person so charged has fled, the executive authority
of the State, District or Territory to which such person
has fled shall cause him to be arrested and secured,
and notify the executive authority making such
demand, or the agent of such authority appointed to
receive the fugitive, and shall cause the fugitive to be
delivered to such agent when he shall appear.’72
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Also, the governor of the asylum state not only has the
duty to cooperate with the demanding state but also can
be compelled to do so by the federal court. In 1861, in
Kentucky v Dennison,73 the Court held that the rendition
was merely declaratory of a moral duty and the federal
courts have no power to order a governor to fulfil the
state’s obligation under the extradition clause to deliver
up fugitives from justice. However, Dennison was finally
formally overruled in the 1987 case of Puerto Rico v
Branstad,74 in which the federal power was certified to
supervise the state duty to surrender. Therefore, the
obligation for the governor to surrender an offender
requested by a sister state is generally binding.
Is that virtually none of the traditional extradition
principles can be applied to refuse the surrender request
of a sister state. A fugitive may be extradited for any
offence made punishable by the law of the demanding
state, including misdemeanours, regardless of whether
the offence is also against the law of the asylum state.75
That is to say, there is no double criminal requirement
in the US interstate rendition and there is no threshold
on the charges (either minimum or maximum penalties)
for which the rendition can be requested. Although some
of the states have kept the death penalty, under the
US interstate rendition system, it cannot be grounds to
refuse the rendition, and no guarantees regarding the
imposition or execution of the death penalty can be
asked for by the requested states.76 The political offence
ground is also excluded from the US interstate rendition,
and non-extradition of nationals cannot be found in the
US interstate rendition either.
The case law also shows that a third characteristic of
the US interstate rendition system, which is that it gives
priority to the law of the demanding state and requests
the executing state to fully respect the rendition request
from the sister state.77 A fugitive rendered to stand trial
for an offence listed in the rendition request could be
tried upon return to the demanding state for all crimes
committed within its jurisdiction and not limited to the
traditional specialty rule.78 The requested state has a
very limited role to play in the probable cause check.79
Once the governor of the asylum state has acted on
a requisition for extradition based on the demanding
state’s judicial determination that there is probable
cause, no further inquiry may be made on that issue in
the asylum state.80 In terms of the possible human rights
breach in the demanding state, under the US interstate
rendition system, it should be tested by the fugitive in the
demanding state courts rather than in the asylum state,
since the federal system presupposes confidence that a
demanding state will not exploit the action of an asylum
state via illegal conduct to a returned fugitive from
justice.81 After the governor of the asylum state issues
the rendition order, the fugitive offenders can apply for
habeas corpus. However, there are only four possible
grounds for refusing to extradite a person when the court
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considers release on habeas corpus: (a) the extradition
documents are not in order; (b) the person has not
been charged with a crime in the requesting state; (c)
the person is not the person named in the extradition
documents; and (d) the person is not a fugitive (whether
the demanded person has ‘fled from any state to avoid
prosecution for a crime or to avoid giving testimony in
any criminal proceeding’).82 The court essentially checks
for formality rather than for substance.

3.3 GROUNDS ANALYSIS
Legislation and practice have shown that the US
interstate rendition is simple, direct, and almost
impossible to refuse.83 Several reasons which are typical
of US federalism can account for this. Firstly, irrespective
of whether it is a federal legal system or the 50 states’
domestic legal system, they all belong to the common
law system developed by judges through legal opinions
and share the main characteristics of the US common
law system. Although the 50 states each have their own
legal system, the differences among those systems may
still be smaller than the differences between common
law systems and civil law systems. Secondly, the US
Federal Constitution set up the criminal procedural
safeguards which are applied equally to all the states.
The US Federal Constitution, including the US Bill of
Rights and subsequent amendments, contains provisions
regarding criminal procedure due to the incorporation of
the Bill of Rights. All these provisions apply equally to
criminal proceedings in state courts.84 Since the 1970s
and the new judicial federalism, state courts rely on
the State Bill of Rights to provide greater protection
than was available under the federal Bill of Rights.85 In
addition to the similar and high-level criminal procedure
safeguards in the states, the substantive criminal law
in the states also have much in common. The Model
Penal Code created by the American Law Institute is the
equivalent for criminal law. Many states have wholly or
largely adopted the Code, and there are many similarities
among the 52 American criminal codes in large part
due to the influence of the Model Penal Code.86 Even in
jurisdictions where it has not been adopted, the Code has
great influence as courts regularly rely upon it to fashion
the law that the state’s code fails to provide.87 However,
the sentencing, treatment and correction portions of the
Code saw little acceptance and were soon left behind.88
Thirdly, the US Federal Courts deal with cases that relate
to the constitutionality of a law, disputes between two
or more states, and habeas corpus issues. When issuing
decisions, all courts must follow binding precedent – that
is, their decisions must follow any rulings made by courts
above them. On questions of the interpretation of the
US Constitution and statutes passed by Congress, the US
Supreme Court has the final say; all other courts, both
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federal and state, must follow any precedent set by the
Supreme Court.89 Fourthly, some institutions are also
established to promote the harmonious and cooperative
relationship between the federal and state judiciaries,
including the National Center for State Courts and the
State Justice Institute, which have the greatest effect on
the quality of justice in state courts and on coordination
between state and federal courts.90 All of this contributes
to building mutual trust as well as the actual conditions
between the states to allow the direct and simple
rendition feasible under the US domestic system.

4. THE EUROPEAN ARREST WARRANT
MECHANISM

4.1 GENERAL INTRODUCTION: WHAT THE EAW
IS AND HOW IT CAME TO EXISTENCE
When it comes to the EAW mechanism, there is a
different picture that shows more elements of traditional
extradition while maintaining the efficiency required
by the closely related region with more frequent
movement of persons as well as criminals. Unlike the US
interstate rendition system, the EAW system is applied
in one regime, within which the Member States are
independent sovereign countries with a more intensive
correlation than confederation, however, a looser one
than federalism.91 This distinction with the US also
offers the basis that the EAW system differs from the
US interstate rendition mechanisms. The EAW system
mirrors the international extraditions to some degree
and, at the same time, embodies some characteristics
specific to the EU region. Under the EAW mechanism, the
surrender is for acts punishable by the law of the issuing
Member State by a custodial sentence or a detention
order for a maximum period of at least 12 months or
where a sentence has been passed or a detention order
has been made for sentences of at least 4 months.92
The judicial authorities in the requesting Member State
will generally issue the EAW directly to the executing
judicial authorities in the requested Member State. After
the latter has received the arrest warrant, the requested
person will be apprehended and given a hearing. If the
grounds to refuse the surrender are not satisfied, which
will be examined in the following section, a surrender
decision will be made by the executing judicial authority,
and the requested person will be surrendered within 10
days after that decision is made.93
As analysed above, the US interstate rendition
system, implemented by the state directly through the
state extradition act, is built on the US Constitutional
rendition obligation and the credit clause imposed upon
the states.94 By contrast, the EAW, which has also been
implemented into the domestic law of each EU Member
State, is built on the principle of mutual recognition which
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is regarded as the cornerstone of EU judicial cooperation
in criminal matters.95
The establishment of the mutual recognition
principle was the product of strong and joint political
willingness. For the past twenty years, the European
Council has been determined to develop the Union as
an area of freedom, security and justice by full use of
the possibilities offered by the Treaty of Amsterdam.
With this as one aim, the UK Government put forward
the idea of applying the mutual recognition principle in
the field of criminal law during its EU Presidency in 1998,
leading to the recognition by the European Council at
Cardiff of ‘the need to enhance the ability of national
legal systems to work closely together’ and a request
to the Council ‘to identify the scope for greater mutual
recognition of decisions of each other’s courts’.96 Then,
in the European Council Tampere Conclusions 1999, the
Council endorsed the principle of mutual recognition
as the cornerstone of judicial cooperation in both civil
and criminal matters within the Union, and declared
that the principle should apply both to judgments
and to other decisions of judicial authorities.97 The EU
Commission stated:
‘…borrowing from concepts that have worked
very well in the creation of the Single Market, the
idea was born that judicial cooperation might also
benefit from the concept of mutual recognition,
which, simply stated, means that once a certain
measure, such as a decision taken by a judge in
exercising his or her official powers in one Member
State, has been taken, that measure – in so far
as it has extra-national implications – would
automatically be accepted in all other Member
States, and have the same or at least similar effects
there.’98
With respect to extradition, the European Council
has urged Member States to speedily ratify the 1995
and 1996 EU Conventions on extradition and has
considered that the formal extradition procedure should
be abolished among the Member States in respect of
persons fleeing from justice after having been sentenced
and replaced by a simple transfer of such persons.99
This can be regarded as one initial influence of the
principle of mutual recognition on the Europe extradition
system, with deeper influence coming from the terrorist
attacks in the US on September 11th, 2001. In 2002,
the Framework Decision on European arrest warrant
and surrender procedures between EU Member States
(‘EAW Framework Decision’) was enacted, and since
then, the EAW has replaced the traditional Extradition
Conventions in Europe100 and has been applied in the
27 Member States of the EU through domestic legal
transformation.101
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4.2 MAIN HIGHLIGHT
The EAW introduced an advanced surrender procedure.
Extradition is a procedure in which both the judicial
organizations and the executive authorities have
important roles to play; however, the EAW was conceived
as a surrender system purely dominated by judicial
authorities.102 The average surrender procedure has been
shortened from 1 year to 48 days.103 Besides the active
role of the judicial authorities in the Member States,
the Court of Justice of the European Union (CJEU) also
makes preliminary rulings on the relevant disputes in the
implementation and interpretation of the EAW, and such
rulings are binding upon the Member States.104 Another
innovative feature is that the human rights clause cannot
be used as a mandatory or optional ground to refuse the
surrender105 because, as analysed above, the EAW is based
on the mutual recognition principle, and the mutual trust
in the rule of law and human rights protection between
Member States is especially required.106 However, the
EAW mechanism also gives due consideration to the
respect of fundamental rights by requiring the respect of
the EU Treaties and the Charter.107 In some exceptional
situations, human rights concerns can still be used to
postpone the surrender pending further information
from the requesting Member State, before a final decision
is made.108 The CJEU in the Aranyosi and Caladararu
case required that the Member States should verify
whether there is a real risk of inhuman or degrading
treatment of the requested persons before agreeing to
a surrender in order to further recognize whether there
are substantial grounds to believe that such a real risk of
inhuman or degrading treatment exists in the particular
circumstances of the case for the requested person.109 If
a concrete risk can be discounted by the supplementary
documents or the guarantees offered by the requesting
Member States, it must decide on the execution of the
EAW; if not, the surrender may be suspended.110
The EAW has also innovated the main principles
of surrender mechanism. Differing from traditional
extradition where the non-extradition of political
offenders applied, the EAW does not exclude surrender
for political offences. The EAW allows for the surrender
of political offences because this removes the dispute
on the definition of political offences between Member
States. It is also because the judicial authority plays the
decisive role in the surrender procedure. Under the leading
role of judicial authorities, even without the political
offence exception, it is still expected that the requested
person can also enjoy objective and impartial judicial
protections. This in turn contributes to the enhancement
of mutual trust which has also been guaranteed since the
application of the European Convention on Human Rights
and the Charter of Fundamental Rights of the European
Union.111 While the EAW mechanism does not abolish the
double criminality check completely like the US interstate
rendition, it still has made considerable progress
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compared to the traditional extradition by waiving
the double criminal check for 32 categories of serious
offences of which the minimum maximum punishable
sentence is above 3 years.112 With regard to the traditional
non-surrender of nationals, since the EAW is based on
the idea of citizenship of the EU, the exception provided
for a country’s nationals which existed under traditional
extradition arrangements should not apply within the
Common Area of Freedom, Security and Justice. A citizen
of the Union should face being prosecuted and sentenced
wherever they have committed an offence within the
territory of the Union irrespective of their nationality.113
In principle, nationality cannot be used as ground to
refuse surrender for trial under the EAW mechanism, but
surrender can be accorded on the guarantee that after
conviction the offender will be sent back to their home
country to serve the sentence for a better rehabilitation
and reintegration.114

4.3 GROUNDS ANALYSIS
Several reasons may account for the innovations
of the EAW which combine both heavy EU regional
characteristics and traditional extradition heritage.
The most basic reason may be the fact all EU Member
States are party to the European Convention on Human
rights and the EU Charter on Fundamental Rights of
the European Union, which offers the common basis
of mutual trust in the respect of the rule of law in the
Member States. More concrete reasons may be that
the relationship between mutual recognition and the
necessary approximation is emphasized and the actions
have been taken.115 The Lisbon Treaty specifies that
minimum rules should be established to facilitate the
mutual recognition in judicial cooperation in criminal
matters.116 Since then, several directives have been
enacted to ensure the minimum procedural safeguards,
including the Interpretation and Translation Directive,117
the Directive on Information in Criminal Proceedings,118
the Directive on Access to a lawyer,119 and the Directive on
Legal Aid.120 Besides the harmonization of the important
EU criminal procedural safeguards, there has been
harmonization of EU serious crimes within a cross-border
dimension. As the Lisbon Treaty stipulates, the European
Parliament and the Council may, by means of directives
adopted in accordance with the ordinary legislative
procedure, establish minimum rules concerning the
definition of criminal offences and sanctions in the
areas of particularly serious crimes with a cross-border
dimension resulting from the nature or impact of such
offences or from a special need to combat them on a
common basis.121 Such directives mainly include the
Directive on prevention and combating trafficking in
human beings and protecting its victims,122 the Directive
on combating the sexual abuse and sexual exploitation
of children and child pornography,123 the Cybercrime
Directive,124 the Directive on the protection of the euro
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against counterfeiting,125 the Directive on terrorism,126
the drugs Directive,127 the criminal anti-money
laundering Directive,128 and the non-cash counterfeiting
Directive.129 These harmonization measures taken
by the EU contribute to narrowing the divergence of
substantive and procedural criminal law between EU
Member States and helping the implementation of the
mutual recognition principle in judicial cooperation in
criminal matters. All these factors have contributed to
the simplicity and efficiency of the EAW mechanism.

4.4 THE PROBLEMS AND DEVELOPMENTS
However, as stated above, the harmonization of the
substantive and procedural criminal law is partial, and
the divergence between the Member States on human
rights protection is still evident.130 Mutual trust is assumed
to some degree, yet further enhancement of that trust
is still required.131 This may also account for why the
EAW retains some traditional extradition principles and
is less direct than the US interstate rendition system.
While the prevailing view is that the EAW is successful,132
the surrender system is far from perfect, and it is still
developing through legislation and case law. The EAW
itself has evolved in terms of the legislation as well as
in practice. After the EAW Framework Directive of 2002,
in order to deal with the issue of trial in absentia, a
specific Framework Decision on the decisions rendered
in the absence of the person concerned at the trial was
enacted in 2009, which aims to enhance the procedural
rights of requested persons.133 Moreover, although the
proportionality principle is not written into the legislation
(which has raised several concerns),134 there have been
guidelines offered by the EU Commission emphasizing
that the proportionality check should be done by the
issuing Member State before issuing the EAW in order
to avoid harming the liberty of individuals by taking the
severity of the offences, the situation of the victims and
other relevant elements into serious consideration.135
The CJEU has also contributed to balance the efficiency
of EAW execution and the human rights protection
in practice. On the one hand, it confirms the validity
of the EAW Framework Directive and emphasizes the
obligation to execute the EAW on the principle of mutual
recognition, but on the other hand, it guarantees the
rights to an independent tribunal and a fair trial as well
as other fundamental rights.136
To summarize, the EAW is developing and updating
through ongoing cases and supplementary legislative
documents. Comparatively, the US interstate rendition
mechanism, as a much older surrender mechanism, has
been steady, with fewer disputes.137 How, then, can the
two distinct extradition systems aid in the construction
of surrender mechanisms between Mainland China and
Hong Kong? Which experiences can be offered? The
following paragraphs provide some answers.
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5. EUROPEAN ARREST WARRANT: ONE
ROAD AHEAD FOR MAINLAND CHINA
AND HONG KONG
As analysed above, the surrender of fugitive offenders
between Mainland China and Hong Kong occurs within
one country, and the essence of surrender between
Mainland China and Hong Kong is more similar to the US
interstate rendition than the EAW mechanism. However,
this paper still finds that before 2047, when the ‘one
country, two systems’ policy may end as specified in
the Basic Law,138 the EAW mechanism remains a more
relevant source of inspiration for the construction of the
surrender system between Mainland China and Hong
Kong.139

5.1 LEGAL DIVERGENCE ECHOES WELL
First, the legal and practical situation in the EU more
accurately resembles that of Mainland China and Hong
Kong. From the above comparative study between the
EAW and the US interstate rendition mechanisms, it is
clear that the internal divergence of the legal systems
in the EU is much bigger than in the US.140 The EAW
has to deal with a high degree of diversity between
the different national criminal law systems and
traditions, most notably between the common law
system adopted by Ireland, the mixed legal system
practiced in Cyprus and Malta, and the continental
civil law system.141 This diversity more closely mimics
the evident distinctions between Mainland China’s
socialist legal system and Hong Kong’s common law
system, and therefore offers a more familiar and
common platform for Mainland China and Hong Kong
to discuss their internal surrender mechanism. Besides
the resemblance in the diversity of legal systems,
human rights protection also varies between EU
Member States. Mainland China and Hong Kong face
the problem of unequal human rights protection. The
European Court of Human Rights (ECtHR) has a serious
backlog and a high number of repetitive cases, which
can signal that Member States often do not comply
with its rulings.142 As noted by Professor John Spencer,
’In practice, there are still Member States of which the
criminal procedure, particularly during the investigative
phase, puts possibly innocent suspects at grave risk.
Points of particular concern include poor or non-existent
legal advice and legal representation, incompetent
interpreters and oppressive police practices when
dealing with suspects and witnesses.’143 These human
rights concerns in practice are also present in the
surrender mechanism between Mainland China and
Hong Kong, and accordingly, the EAW mechanism has
important traits to offer by keeping some traditional
extradition principles and applying the human rights
check when necessary.
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5.2 MUTUAL RECOGNITION RESPONDS WELL
Second, the mutual recognition principle, which underpins
the EAW as one basic principle, can also be more suitable
to the Mainland China and Hong Kong situation. The EAW
is based on the principle of mutual recognition, which
calls for mutual trust while maintaining the differences
rather than demanding the unification of the different
legal systems in 27 Member States. Mutual recognition
is often regarded as an alternative to harmonizing laws,
particularly as it is respectful of national diversity since it
does not require changing national law.144 This practice
can suit the actual position in Mainland China and Hong
Kong very well. Under the ‘one country, two systems’
policy, Hong Kong has been able to keep its common
law system without changing it for 50 years despite the
handover to China in 1997. In contrast, Mainland China
will continue to develop its socialist legal system with the
typical characteristic of civil law.145 The application of the
mutual recognition principle will strengthen the judicial
cooperation between the two regions while not putting
the independence and uniqueness of the Hong Kong
legal system at risk.
This paper finds that there has already been some
social and legal basis for the application of the mutual
recognition principle to Mainland China and Hong Kong’s
surrender system. The development of the mutual
recognition principle from the internal market to the
judicial system in the EU still can be a good reference. In
Europe, the mutual recognition principle is firstly applied in
the EU internal market field to achieve the free movement
of goods, capital, services and persons.146 After 20 years’
practice, it is well developed and has helped realize free
movement while respecting diversity and some national
regulatory autonomy;147 at the end of the 20th century
it was introduced in the context of judicial cooperation
in criminal matters.148 This development roadmap has
proved to be well-grounded and efficient. Mainland China
and Hong Kong are in a similar position; a similar mutual
recognition principle is expanding from China’s internal
market field to legal assistance in civil matters since
Hong Kong’s handover. In 2003, the Closer Economic
Partnership Agreement between Mainland China and
Hong Kong was signed, and a series of supplementary
agreements followed in which the mutual recognition of
professions was set out. In 2004, Mainland China signed
the Memorandum on the Diploma Mutual Recognition
with Hong Kong.149 In 2015, the Agreement on the
Service Trade between Mainland China and Hong Kong
was signed, and the service market was opened further
to each other.150 In terms of judicial cooperation in civil
matters, the mutual recognition principle has also been
practiced for years. In 1999, the Supreme People’s Court
reached the Arrangement between Mainland China
and Hong Kong on the Mutual Enforcement of Arbitral
Decision, and in 2006, the Supreme People’s Court
concluded the Arrangement between Mainland China
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and Hong Kong on Mutual Recognition and Enforcement
of Civil and Commercial Judgments under the Agreeing
Jurisdiction by the Parties Involved.151 All these suggest
that there are good prospects for the expansion of
the mutual recognition principle to criminal matters,
including the surrender of fugitive offenders, despite the
clear distinction between criminal law and civil law.
Continuing the mutual recognition topic, it is also
necessary to expand specifically to the mutual trust issue
between Mainland China and Hong Kong. Regarding
the establishment and application of the mutual trust
principle, the European Arrest Warrant can offer some
insight. This paper finds that the surrender of fugitive
offenders between Mainland China and Hong Kong could
and should be based on mutual trust. It is generally
accepted that trust is established in all systems by
common goals, common norms/values, and personal
contacts.152 In the surrender of fugitive offenders between
Mainland China and Hong Kong, it can be said, firstly, to
be based on the common goal of combating crimes and
achieving justice, and, secondly, on the common value
that human rights should be protected in this procedure.
Moreover, a key aspect of the trust relationship is interestbased: that is to say A trusts B because A presumes
it is in B’s interest to act in a way that is respectful of
that trust.153 In the Mainland China and Hong Kong
surrender cooperation, it is not difficult to conclude that
Mainland China‘s respect of human rights protection
values will help to obtain the interest of combating
crimes through successful surrender cooperation; it is
the same with Hong Kong. Hence, in theory, the mutual
trust can be relied on between the two regions. In
practice, trust is inherently a matter of knowledge or
belief, and knowledge of each other’s behaviour is thus
essential.154 Therefore, trust is the result of a history of
cooperation and the road to trust is a learning process.155
Despite that, there still remains insufficient mutual trust
between Mainland China and Hong Kong. In practice, the
mutual trust can be established through legal training,
regular communication, personal contacts and judicial
cooperation. Under the surrender of fugitive offenders
between Mainland China and Hong Kong, mutual trust
is more a goal than a prerequisite, which calls for sincere
cooperation between the two regions and which would
also lead to a sincere cooperation between the two
regions.
On the other side, mutual trust is constantly evolving
rather than static and absolute.156 Under the European
Arrest Warrant system, the mutual trust has gone
through a ‘blind trust’ stage to ‘introduce limits to trust’
stage to ‘individual assessment’ stage.157 However,
these developments should not be seen as the ‘death’
of mutual trust but as examples of challenges to a
pragmatic, dynamic trust that will need to be earned.158
Mutual trust is founded on a presumption of compliance
with fundamental rights obligations, however, the
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presumption is not conclusive, as mutual trust is
formative and dynamic, constantly fed by the state
of compliance of human rights.159 Under the principle
of mutual trust, in the surrender of fugitive offenders
between Mainland China and Hong Kong, human rights
can still be applied as a ground to refuse the surrender in
exceptional cases where there is concrete and objective
evidence of a human rights risk. The other principles may
also be applied as discussed following.
Lastly, the EAW is not only offers the basic idea
of ‘mutual recognition’ to Mainland China and Hong
Kong, but it also provides more detailed and technical
experiences than the US interstate rendition system.

5.3 DETAILED PRINCIPLES SUIT WELL
5.3.1 On the procedure issue
In terms of the surrender procedure, the EAW gives the
leading role to the judicial authorities and empowers the
courts to do human rights checks when necessary, and
Mainland China and Hong Kong should consider this. The
2019 social unrest which occurred in Hong Kong arising
from the amendment of the extradition bill proves that
one surrender system where the state governors play
the deciding role like the US interstate rendition would
not be acceptable to the Hong Kong public. A more
important role of the judicial authorities is called for
to guarantee fair trials and judicial independence.160
Especially considering that the Hong Kong government
is appointed by and constitutionally subordinate to the
central government in Beijing, it is difficult to see how
the Hong Kong government can reject the surrender
request from Beijing.161 At the political level, the power
imbalance between Mainland China and Hong Kong
would make it difficult for the Hong Kong courts to refuse
a request for rendition that comes from the Mainland.162
Comparatively, the judicial authorities can win more
local public trust as well as mutual trust between the
regions for their independence and impartiality. The EAW
provides an example of a model whereby the surrender
order between Mainland China and Hong Kong would
be a totally judicial decision issued by the judges or
prosecutors in the two regions.
Human rights protection is also an important element
in the surrender procedure. Analysing the experience
and lessons from the European arrest warrant, this
paper suggests applying the proportionality check before
issuing the surrender request and using the alternative
measures considering the seriousness of the cases.163
Within a one country two systems frame, this article
does not suggest applying human rights as a mandatory
ground to refuse surrender, but it still holds that the
human rights check should be given an important role to
play. Like the EAW, the human rights clause should still
be used in some special cases to demand the requesting
party offers more certain guarantees to protect the fair
trial of the requested person. In such cases, the two
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evaluation steps could also be introduced to Mainland
China and Hong Kong before the final surrender decision
is made, which means that the requested court should
examine both the general and concrete situations
relating to the specific case into consideration by asking
for supplementary information from the requesting court
and evaluating the assurance given by that court; only
when the concerns can be discounted, the surrender can
continue.164

5.3.2 On the substantive principles
In terms of other substantive surrender principles, the
EAW experience is additionally applicable to Mainland
China and Hong Kong.
First, admittedly, sending Hong Kong residents back
to Hong Kong to serve their sentence will help the
reintegration and rehabilitation of the offenders, as
occurs in the EAW.165 However, a Hong Kong resident’s
identity may not be a refusal ground for the purpose
of trial both for the sake of justice and for the mutual
respect between Mainland China and Hong Kong.166 This
has been practiced under the EAW as well.167 In fact, the
EAW Framework Decision only refers to the ‘requested
person’ without distinguishing their nationality and it
follows that, for the purposes of the EAW, the nationality
of a requested person is not important.168 In Mainland
China and Hong Kong, where ‘Common Chinese identity’
is emphasized, this paper proposes the same logic in the
EAW which emphasizes that ‘European citizenship’ can
also be studied.
Second, completely abolishing the double criminality
requirement will not resolve the huge gap between
Mainland China and Hong Kong in terms of the offence
definition and penalties. However, fully complying with
the traditional double criminal check not only hampers
the surrender efficiency, but it also harms the mutual
respect between the regions as two closely related parts
of the same country. Therefore, partially abolishing the
double criminal check on a list of serious crimes could be
introduced to the surrender system between Mainland
China and Hong Kong as already occurs in the EAW
system.169
Third, regarding the surrender of fugitives for political
offences, neither the US interstate rendition nor the EAW
set obstacles on this, but the human rights grounds can
still be used to postpone or cancel the surrender in some
exceptional situations or after a series of evaluations
under the EAW mechanism.170 This paper also finds that
the exception for political offences may not be applied to
the surrender cooperation between Mainland China and
Hong Kong. The Standing Committee of National People’s
Congress has legislated on subversion, secession,
collusion with foreign forces and terrorism crimes, and
these four ‘political offences’ have been implemented
directly in Hong Kong.171 Under article 23 of the Basic
Law, the Hong Kong Government still has an obligation to
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legislate on the other four political offences to safeguard
the national security of China.172 Therefore, it can be
presupposed that the criminal laws on national security
will show a tendency of unification between Mainland
China and Hong Kong through these legislations.173 These
legislations have confirmed and will further confirm
that the protection of national security and interest
is the common obligation of the Mainland and Hong
Kong. Hence, the exception of political offences will be
meaningless in such a situation. Moreover, the function
of the exception of political offences on human rights
protection is greatly limited, and extra human rights
checks after the abolishment of the exception of political
offences could be applied to protect the rights of those
surrendered.174
Fourth, despite the practice in the EAW and US
interstate rendition systems,175 this paper suggests that
the death penalty should be a ground to refuse the
surrender between Mainland China and Hong Kong. On
the one hand, the non-surrender in cases where the
requested person could be subject to death penalty has
been formally practised in international extraditions. On
the other hand, while other countries have tended to
abolish the death penalty, China has been implementing
the policy of ‘apply death penalty limitedly, reduce the
death penalty gradually’ for many years.176 Refusal to
surrender in such circumstances may push Mainland
China to abolish the death penalty completely and
sooner than planned.

Comparatively, the EAW system can better respond to
the surrender requirement under the ‘one country, two
systems’ model and the gap in human rights protections
between Mainland China and Hong Kong. The EAW
system has encountered more divergence between
different legal systems and creatively offered solutions
to this issue. The application of the mutual recognition
principle and depoliticizing the surrender procedure can
offer inspiration to Mainland China and Hong Kong. In the
latter surrender system, the mutual trust between the
central authorities and Hong Kong residents needs to be
enhanced, and conflict between the socialist legal system
and the capitalist legal system needs to be mitigated. The
EAW’s creative design on the double criminality principle,
surrender of nationals, and sophisticated evaluations
on human rights are also relevant to Mainland China
and Hong Kong. The importance of the EAW as a model
for Mainland China and Hong Kong to construct their
surrender system under the ‘one country, two systems’
policy should be taken into serious consideration.

NOTES
1

‘Extradition’ is defined as ‘the delivery of an accused or a
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Awards Between the Mainland and the Hong Kong Special
Administrative Region, Arrangement on Reciprocal Recognition

6. CONCLUSION
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efficiency, this paper finds the EAW mechanism could
be a more appropriate model upon which Mainland
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system.
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China on Safeguarding National Security in the Hong Kong
Special Administrative Region itself is the embodiment of central
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